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The Hearing was held on Thursday, March 2nd, 2006, in the Faculty of Law Building, commencing at 4:15pm.  In attendance, for the Committee were Dean Mary Anne Bobinski (Chair), Dr. Bikkar Lalli, Ms. Jennifer Collins and Dr. Ronald Yaworsky; the Appellant Mr. Lyle McMahon; for the University as Respondent, Mr. Christopher Eaton (Coordinator of Elections); and Mr. Omar Sirri (Board of Governor’s Candidate).

The Committee first met in executive session to determine whether it would permit observers to attend the portion of its meeting devoted to hearing the oral submissions of the parties.  After consulting with the parties to ensure that they had no objection, the Committee decided to permit Mr. Sirri to observe as an interested party given his status as a Board of Governor’s Candidate. Consistent with its past practices, the Committee meeting was closed to other persons who were not interested parties.  In addition, the Committee conducted its deliberations in a closed session. 

The Committee considered the written submissions provided by the Appellant and the Respondent in advance of the Hearing as well as the oral submissions of these parties and responses to questions during the Hearing.

Mr. McMahon was appealing the decision of the University’s Coordinator of Elections to reject his nomination as a candidate for the 2006 Board of Governors election.

Mr. McMahon’s nomination form was rejected on the grounds that Mr. McMahon was not eligible in accordance with the University Act to be a member of the Board, as Mr. McMahon is not a Canadian citizen nor a permanent resident (Section 23(1)(c) of the Act).

Mr. McMahon argued that while the Act excludes him “to be” a member of the Board, neither the Act nor UBC’s Senate election regulations specifically exclude his eligibility to be nominated as a candidate for the Board.

Mr. McMahon also argued that the Act (Section 43(1)) requires that “the senate must make and publish all rules necessary and consistent with this Act in respect of nominations, elections and voting”, but that the Senate’s published rules (April 21, 1999) are silent with respect to eligibility requirements for candidates.

Mr. McMahon’s third argument was that the recently-revised Act contained a number of technical errors that require correction through legislated amendments, and it is a reasonable assumption that Section 23(1)(c), which excludes Mr. McMahon from being a member of the Board, would be also amended in time to allow him to sit as a member, if elected.

The University, in response, noted that it is not appropriate to allow candidates to stand for election that are ineligible to serve if elected, and thus it is reasonable to reject nominations that do not meet the eligibility requirements as defined in the Act.

The University also argued that Senate election regulations provide for the Registrar to “check” nominations – and this implies checking nominations for eligibility in accordance with the Act.

Third, the University argued that it is not appropriate to assume what prospective changes to the Act are under consideration or may be legislated, particularly provisions related to eligibility requirements as such an amendment is beyond a “technical correction”.

The Committee felt it was not a reasonable interpretation of the Act to separate eligibility as a candidate from eligibility to sit on the Board, and it was reasonable for the Registrar to check nominations against the Act’s eligibility requirements. The Committee noted that Mr. McMahon accepted that it was reasonable for the Registrar to check nominations to ensure candidates were students – which is in itself an eligibility requirement.  

The Committee also rejected the presumption that the eligibility aspects of Act may be changed at some point in the future so as to allow the Appellant to be a member of the Board.  The Committee noted that the scope of any changes to the Act – be they technical corrections or more substantive issues – will be purely speculative.

For these reasons the Committee unanimously voted to dismiss the appeal. Accordingly the Committee affirms the decision of the Registrar to reject Mr. McMahon’s nomination for the board election.

For the Committee,

Dean Mary Anne Bobinski,

Chair
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